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PER CURI AM *

Dani el Ray Heckl er appeals the denial of his 28 U S. C
§ 2255 notion in which he challenged his conviction and sentence
after pleading guilty to conspiracy to conmt odoneter fraud and
interstate transportation of fraudulent securities. A
certificate of appealability was granted on the issue whether
Heckl er’ s counsel was ineffective for failing to file a notice of

appeal . Heckler argues that he should be granted an out-of-tine

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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appeal because he expressly asked counsel to file a notice of
appeal and counsel failed to do so.

To denonstrate ineffective assistance of counsel based on a
claimthat counsel failed to file a notice of appeal, a defendant
must show that the failure to file fell below an objective
standard of reasonabl eness and that it prejudiced the defendant.

See Roe v. Flores-Otega, 528 U. S. 470, 484 (2000). Failing to

file a notice when requested to do so can constitute deficient
performance. 1d. at 477-78. As to prejudice, the defendant need
not denonstrate that he woul d have been able to raise neritorious
i ssues on appeal. [d. at 486. Rather, he nust denonstrate only
that there is a reasonable probability that, but for counsel’s
failure, he would have appealed. 1d.

The record establishes that Heckler lost his right to appeal
because his notice of appeal was untinely. Heckler’'s pro se
noti ce of appeal denonstrates that he wanted to appeal. The
affidavit that Heckler filed to counter the Governnent’s notion
to dismss his direct appeal does not address whet her he
expressly told counsel that he wished to appeal. 1In the
affidavit that Heckler submtted with the instant notion, he
attested under penalty of perjury that after he received his
sentence he immedi ately told counsel that he wanted to appeal.
Contrary to the Governnent’s argunent, Heckler’s two affidavits
are not contradictory inasnmuch as he could have told counsel of

his desire to appeal and, after not being able to contact
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counsel, could have also attenpted to file his own notice of
appeal via his codefendant.

A district court may deny a § 2255 notion w thout conducting
a hearing only “if the notion, files, and records of the case
conclusively show that the prisoner is entitled to no relief.”

United States v. Barthol onew, 974 F.2d 39, 41 (5th Cr. 1992).

The record does not conclusively show that Heckler is entitled to
no relief on this claim Contested factual issues nmay not be
deci ded on the basis of affidavits alone unless the affidavits

are supported by other evidence in the record. United States v.

Hughes, 635 F.2d 449, 451 (5th Gr. 1981). Gven that the
Governnment contests Heckler’s claim the denial of Heckler's 28
U S . C 8§ 2255 notion is vacated and the case is remanded for an
evidentiary hearing on Heckler’s claimthat he instructed counsel
to file a notice of appeal.

VACATED and REMANDED.



